
1 Bay St. Louis was known as Shieldsboro in the mid-19th Century.

�������������	
�������
���������
�
�����
��������������
September 16, 2008 

�����
����������������������
���������

���� ��!"���#"��$
��"����%���%���"#�&��"�!��&�"����"�#���#�

Presented by: Victor J. Franckiewicz, Jr.
Deutsch, Kerrigan & Stiles, LLP

A community’s physical development profoundly impacts its future.  Land use

patterns persist for centuries.  Future generations reap the rewards of today’s wise land use

decisions, and likewise suffer from policy failures.  Land use is more enduringly important

than most other functional areas of local government.
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Land use disputes in Mississippi started more than a half-century before the state

enacted its first zoning ordinance. The Mississippi “High Court of Errors and Appeals”

considered local land use regulations as early as 1869 in Pieri v. Mayor and Aldermen of

Shieldsboro, 42 Miss. 493 (Miss.  Err. App. 1869).  Giovanni Pieri, a local merchant,  placed

a load of lumber on a vacant lot across the street from his store on the beach road in what is

today Bay St. Louis.1  Displeased with this development, the city officials adopted an

ordinance prohibiting the storage of lumber on the lot and ordered him to remove it “or they

would have it removed or destroyed by force.”  Id.  The ordinance was essentially an ad hoc



land use regulation, and the court refused to enforce it:

These allegations, we think, show good grounds for relief.  It cannot
be seriously contended that the corporate authorities of a town can, by
an arbitrary ordinance, destroy private property by force, or compel
the owner of it to have it removed, unless it was a nuisance, and so
declared in the ordinance, and shown to be such by its location, or by
the sanitary condition of the city or town.

This early Mississippi case demonstrates the prevailing view at the time:  that land

use control was limited nuisance abatement, and the authority did not extend to the direct

control of the use of property unless that use was a nuisance-in-fact.

The same nuisance-based concept of land use regulation came before the

Mississippi Supreme Court in 1887.  Again, the case originated in Bay St. Louis:  Quintini

v. City of Bay St. Louis, 1 So. 625 (Miss. 1887).  In Quintini, a property owner purchased a

lot occupied by “market-house for more than 40 years.”  She tore it down with the intent of

building a larger building on the same site.  As in the Pieri case, the property was on the

beach road in Bay St. Louis.  The city’s legislative charter expressly granted Bay St. Louis

the authority

to declare what shall constitute a nuisance in said city, and to prohibit,
prevent, and abate the same [including] all shanties and other
buildings now erected or which may be hereafter be attempted to be
erected, on the beach side of the front street of said city, when the
same has a tendency to depreciate in value the property of persons
near by.

1 So. at 627.  Pursuant to that authority, the city passed an ordinance prohibiting building

anything “in front of said city between the road or street and the sea, without a special

permit” excepting only summer houses for shade only, and declaring anything in violation



to be a nuisance.  Id. 

The Supreme Court labeled the ordinance an “absurdity,” and said “we can

scarcely deal seriously with this legislative declaration of what is a nuisance.”  Id.  The court

went on to state:

But it does not follow that it may by a mere declaration convert the
harmless, proper, and ordinary use of property into a nuisance.  Where
the use of land furnishes the test for the determination of the
constitutionality of the law, the legislature may not conclusively
determine the effects to be harmful.

Id. at 628.  The court held that the city's ordinance deprived the owners of lawful use for

public advantage, which was prohibited constitutionally unless just compensation was first

made.

Like Pieri, the Quintini case tested a land use regulations against traditional

notions of police power to abate nuisances.  Both of these cases pre-dated zoning enabling

legislation in Mississippi.  The same reasoning continued to hold into the early 20th Century.

A 1923 case,  Fitzhugh vs. City of Jackson, 97 So. 90 (Miss. 1923), considered a Jackson

ordinance that prohibited the operation of any business in any residential area without the

consent of a majority of neighboring property owners.  The court expressly referred to the

regulation as a “zoning ordinance,”  Id. at 601, even though this terminology had not yet

appeared in Mississippi’s statutes.   To this writer's knowledge, Fitzhugh  is the first

recognition of that term in Mississippi decisions.  The court struck down the ordinance,

holding that the regulation in question was:

an arbitrary interference with the individual use of private property by
the owner thereof.  It does not come within the police power delegated
to the municipality nor the police power of the state.



Id. at 611.

The 1924 case in of Desporte v. City of Biloxi, 100 So. 387 (Miss. 1924) was similarly

decided.  There, the issue was a regulation in Biloxi prohibiting the operations of an oyster

business within designated areas of the city.  Even though Mississippi zoning enabling

legislation had become law by the time the Desporte decision was issued, the ordinance at

issue had been adopted by Biloxi under its police powers to abate nuisances prior to that

legislation.  In the court proceedings below, the chancellor found that the oyster business

itself did not constitute a public nuisance. Nonetheless, the court refused to allow the oyster

business to continue operating because that the ordinance expressly prohibited it.  100 So.

at 547.

The Supreme Court held that a business could not be prohibited as a nuisance if

it was not a nuisance-in-fact.  Id. at 548.  In explaining this view, the Supreme Court cited

a habeas corpus action, Ex-Parte O’Leary, 3 So. 144 (Miss.1887).  O’Leary was a hog-

keeping case.  The City of Jackson had arrested a jailed Mrs. O’Leary “for keeping hogs

within the city limits,” contrary to an ordinance that prohibited hogs anywhere except in

authorized slaughter pens.  The court invalidated the ordinance, noting that “hogs in the City

of Jackson may or may not be a nuisance, and any ordinance on the subject should be framed

accordingly.” 

Against jurisprudential background, Mississippi's 1924 Zoning Enabling Act was

necessary to move municipal powers to enact ordinances to a new level: from the mere

regulation of nuisances-in-fact to the direct regulation of uses and their locations without

regard to whether the regulated use itself was a nuisance.



2 The other states were Arizona, Colorado, Delaware, Florida, Georgia, Idaho, Illinois, Iowa, Nevada,
New Hampshire, New Jersey, North Carolina, North Dakota, Oklahoma, Pennsylvania, Rhode Island, South
Carolina, Utah, and Wyoming.  See Department of Commerce, A STANDARD STATE ZONING ENABLING ACT,
Revised Edition, 1926, n. 1

3 At the time, the largest city in the state was probably Meridian.  The 1920 census pegged its population
at 23,399, edging out Jackson’s 22,817.

The model for zoning statutes in most states was “A Standard Zoning Enabling

Act” published by the U.S. Department of Commerce in 1924, and republished in 1926.  The

Department of Commerce also published a companion model act in 1928 entitled “A

Standard City Planning Enabling Act.”  This pair of publications became the mother and

father of contemporary zoning and land use planning in the United States.

In the 1920s, dense urbanization and several decades of immigration-driven

growth were major public issues.  In concert with the federal government, some of the

nation’s top business, civic, and academic leaders focused their talents on the question of

how to make cities more livable.  The (then) Secretary of Commerce, Herbert Hoover, was

a leading proponent of planning as a means to improve cities.  The standard acts were the

product of his efforts. They rapidly spread as models for land use regulation throughout the

country – including this state.

Mississippi was among the first group of states to adopt the model zoning

enabling legislation with the passage of 1924 Laws, Ch. 195.  By then, only 19 other states

had adopted some from of the standard act.2  When Mississippi’s zoning enabling act was

passed, only municipalities with populations more than 5,000  – 17 cities – could take

advantage of the authorized zoning powers:3



4 Even though Hancock, Harrison, and Jackson were the first counties in Mississippi to be authorized to
enact zoning, Hancock and Harrison were late bloomers in the zoning garden.  Hancock did not enact zoning
until 1997, and Harrison County passed its comprehensive zoning ordinance in 2000.   In contrast, Jackson
County adopted its first zoning ordinance in 1969.

5 For reasons unknown to this author, the authority for the three Gulf Coast “tidal” counties enact zoning
disappeared from Mississippi statutes when the Mississippi Code of 1930 was published.  It appears to have
been an oversight in the codification process.  Authority in general law for counties to enact zoning did not
reappear until 1956 Laws, Ch. 197 when all counties – regardless of size or tidal influence – were given the
same power to enact zoning as municipalities enjoyed, with one exception:  no permits could be required for
land used for agricultural purposes or for farm structures outside of a municipality.

Biloxi Laurel
Clarksdale McComb
Columbus Meridian
Corinth Natchez
Greenville Pascagoula
Greenwood Tupelo
Gulfport Vicksburg
Hattiesburg Yazoo City
Jackson

Two years later, Mississippi’s zoning act was amended to authorize zoning “in

counties bordering on tidal water” – i.e., Hancock, Harrison, and Jackson Counties – and in

municipalities of any size in those three counties.  1926 Laws, Ch. 208.4  This later enactment

also authorized the tidal counties and their municipalities to exercise zoning powers jointly.

To this day, these joint powers have never been utilized.5

The population threshold to enact zoning was reduced from 5,000 to 1,500 by

1938 Laws, Ch. 333.  This was cut back to 1,000 by 1946 Laws, Ch. 292, and abolished

completely by 1958 Laws, Ch. 520.

Mississippi’s early zoning statutes left out two major features of the standard

zoning enabling acts:  a planning commission and a board of adjustment.  It was not until



1956 that Mississippi’s statutes expressly recognized a role for a planning commission.  1956

Laws, Ch. 197, §2.  (Earlier acts authorized local governments to “utilize the city engineering

department or an advisory committee of citizens” to recommend district boundaries and

regulations for them.)  The concept of a board of adjustment – to consider variances from the

strict provisions of an ordinance, and to serve as an appeal tribunal from zoning enforcement

officials – is still absent from Mississippi’s general zoning statutes.  Nonetheless, most local

zoning ordinances establish such a body.

Counties in Mississippi generally did not have the authority to zone until 1956

Laws Ch. 197 gave them the same authority available to Mississippi municipalities.

Even with the passage of the zoning enabling act in 1924, Mississippi courts

remained reluctant to give zoning the full force it has today.  The first case that tested the

bounds of the new zoning was Dart vs. City of Gulfport, 113 So. 441 (Miss. 1927).  At issue

there was an ordinance that prohibited filling stations from being built in specified areas of

the city.  The court read the new zoning enabling act very narrowly, holding that the phrase

“to regulate and restrict” in the statute cannot be distorted into meaning the power to prohibit.

Id. at 550.  Having disposed of the case on statutory construction grounds, the court did not

reach the question of the constitutionality of Mississippi’s zoning enabling act.  

It was not until 1932 that the Mississippi Supreme Court became more hospitable

to zoning in City of Jackson v. McPherson, 138 So. 604 (Miss. 1932).  Conceding that the

decision would have been different a few years before, the court held that zoning was

constitutional. That holding has not been seriously questioned in Mississippi jurisprudence

since then.
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In contrast to zoning regulations, subdivision regulations have fared better under

Mississippi law.  Reported decisions involving subdivision regulations are rare.  The

statutory authority for subdivision regulations predates the zoning enabling act by several

decades.  The power (of municipalities) to regulate subdivisions appeared as early as 1892

in the Mississippi Code of that year at § 2937.  Among the enumerated powers available to

municipalities was the following:

To provide that any person desiring to sub-divide a tract of land
within the corporate limits, or to be included  therein, shall submit a
plat and map of such subdivision, and a correct abstract of title of the
land platted, to the Mayor and Board of Aldermen, to be approved by
them before the same shall be filed for record in the Record of Deeds
of the county.

With only minor embellishments, and the addition of providing the subdivision

regulation power to counties, this provision appears in today’s Miss. Code Ann. § 17-1-23.

Subdivision regulations typically focus on engineering issues such as water,

sewer, drainage, and road building.  These are important, bur insuring well-engineered

infrastructure is not the only function of subdivision controls.

By statute, when regulating subdivisions, local governments are allowed to

“impose such terms as may be deemed necessary to make the provisions of Sections 17-1-1-

through 17-1-27, inclusive, effective.”  In other words, subdivision regulation is a tool that

local governments can use to implement the zoning authorized in Sections 17-1-1- through

17-1-27.
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In concept, land use regulation starts with a master plan – an overall statement of

how the physical development of a community should take place in the long term.  The

contemporary legal concept of a “master plan” originates with the 1928 “A Standard City

Planning Enabling Act published by the U.S. Department of Commerce.”  Although

Mississippi was an “early adopter” of zoning in 1924, it has been slow to embrace planning,

and has done so timidly.  See 1956 Laws, Ch. 197, §1.

 As originally conceived, master planning covers the broad strokes of a

community’s development:  what areas should develop for what uses and at what densities;

transportation and utility infrastructure; public facilities; and open spaces.  Once adopted, a

master plan is intended to guide both public and private decisions affecting a community:

� Public investment decisions and location of public facilities would be
based on the plan.

� Private utilities would be located and expanded based on the plan.

� Zoning ordinances controlling the location, use, and intensity of
development should be consistent with the plan.

� Subdivision regulations and the process for approving subdivision
plats would be carried out with reference to the plan.

� Other aspects of a community’s development and redevelopment
would be based on the plan.

Under this conceptual framework, a master plan serves as a unifying force to

guide public and private activity in a coherent, and presumably beneficial, way.  And zoning

is but one component used to implement a master plan.  Among the civic visionaries who

promoted the concept in the 1920s, that was the theory, and it was deliberately intended to



transcend short-term political concerns:

[T]he planning function is quite different and distinct from the
legislative function.  The city council represents the people of the city
for the length of the term for which it is elected . . . and has its time
and energies taken up with the problem of current legislation and
current control of the public moneys.  The making of a plan or design
for a long period of future years, a period which will cover the
incumbency of many successive councils, is an entirely different type
of work, raises problems which involve different factors, and requires
different qualifications .  . .  Consequently, council, by virtue of the
very nature of its functions and by virtue of its terms of office, does
not have the qualifications, time, or the political status which would
make it an appropriate body for this long-time planning work.  That
work needs to be entrusted to a board or a body specially chosen for
the purpose and given a place in the structure of the government
specially appropriate to the nature of this planning work.

Standard Planning Act, Section 2, n. 10.  The planning commission’s “place in the structure

of government” under the Standard Planning Act was that of a quasi-independent decision-

making body whose responsibility was to adopt (not merely recommend) a legally

enforceable master plan, subject to a supermajority override by the local governing body.

“Zoning regulations shall be made in accordance with a comprehensive plan.”

That’s what Miss. Code Ann. § 17-1-9 says.  What it doesn’t say, but definitely implies, is

that the “comprehensive plan” in § 17-1-9 is the same one described in § 17-1-11: “a

comprehensive plan for the purpose of bringing about coordinated physical development in

accordance with present and future needs.”  Mississippi statutes remained vague about the

content of a comprehensive plan until 1988 Laws Ch. 483, when the legislature enacted a set

of definitions, including that of a comprehensive plan, which now appears as § 17-1-1(c).
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Preparing or repairing/rewriting ordinances is the truly creative aspect of

regulating development.  Each community has an opportunity to sculpt its particular look,

feel, and sense of place.  Yet despite unique circumstances in each community, development

ordinances look surprisingly similar across Mississippi.  At first glance, cookie cutter

ordinances present more policy issues that legal ones.  But a second look often reveals a

fertile ground for legal problems.  A mismatch between a community’s aspirations and

economy on one hand and its development ordinances on the other breed special exceptions,

variances, and pressure for zoning changes, which can lead to litigation.

Promulgating an ordinance is a legislative function.  Governing authorities have

maximum freedom at this stage of the development regulatory process.  Courts do not

substitute their judgment when it comes to the deliberate policy choices of local governing

authorities when they enact ordinances.  The same is not true in later stages of the regulatory

process.  Once development ordinances are in place, change and flexibility become more

difficult.

The discretion is vast when enacting ordinances, but only if you jump through

certain procedural hoops.  When regulation the matters covered by zoning statutes, a

community must follow the statutory zoning procedures.  In summary, these are:

� Preparation of a comprehensive plan that conforms to Miss. Code
Ann. §§ 17-1-11 and 17-1-1(c).

� Notice and a public hearing in accordance with Miss. Code Ann. § 17-
1-15.



� Adoption of the comprehensive plan.

� Adoption and publication of the zoning ordinance.  Theoretically, the
ordinance could be adopted at the same time as the comprehensive
plan, so long as the additional formalities of newspaper publication
and the 30-day delayed effectivity are observed.

Zoning is zoning, even if you call it something else.  In Board of Supervisors of

Harrison County v. Waste Management of Mississippi, Inc., 759 So. 2d 397 (Miss. 2000),

Harrison County had enacted an ordinance prohibiting new or expanded landfills in the

southern half of the county, where the only landfill in the county was located.  Predictably,

the waste management company sued.  The court found that the ordinance was, in substance,

a zoning ordinance, and that it had been enacted without the statutorily mandated

comprehensive planning, notice, and hearing.  Id. at 400.  In vacating the ordinance, the court

noted that even when applying the “arbitrary and capricious” standard of review, and even

if the ordinance serves a legitimate public purpose, it must still comply with the statutory

process established for that particular type of ordinance.  Id. at 401.
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Zoning statutes provide a fairly short list of what a local government can directly

regulate:  height, number of stories, size, percentage of lot coverage, the size of yards and

open spaces, density of population, location, and use of structures.  Miss. Code Ann. § 17-1-

3.  The combination of these characteristics affects the gross look of a community – but they

do not directly regulate visual appearance.

The attitude of Mississippi law toward regulating land use for aesthetic purposes

has changed over time.  The Mississippi Supreme Court soundly rejected aesthetics as the



basis for zoning regulation in a 1962 case:

It should be kept in mind that aesthetic considerations alone do not
justify zoning regulations; and where such regulations are designed
merely to preserve the appearance of a designated neighborhood, they
are invalid.

City of Jackson v. Bridges, 139 So.2d 660, 656 (Miss. 1962) (citing 101 C.J.S. Zoning § 36,

pp. 743-4 and City of Miami Beach v. First Trust Co., 45 So.2d 681 (Fla. 1949)(“There must

be a positive showing of physical, economic or social change rather than esthetic or group

caprice to justify the release of zoning regulations.”)

But times change.  In 1989, aesthetic concerns were recognized by statue when

the legislature addressed the regulation of manufactured housing.  The statute expressly

allows “regulations and ordinances which establish reasonable appearance and dimensional

criteria” for manufactured housing.  § 17-1-39(2).

Mississippi courts have come to recognize the validity of aesthetic considerations.

See Mississippi Manufactured Housing Ass'n v. Board of Sup'rs of Tate County, 878 So.2d

180, 192 (Miss. App. 2004) (“Property values and aesthetics are valid concerns for zoning

ordinances, and zoning ordinances may be applied to manufactured housing to further that

goal.”)

Federal courts have similarly recognized aesthetics as a valid basis for regulation

under Mississippi law.  In American Federated General Agency, Inc. v. City of Ridgeland,

Mississippi, 72 F. Supp. 2d 695 (S.D. Miss. 1999), the court found that traffic safety and

aesthetic concerns are substantial governmental interests that justify the imposition of

regulations in the form of sign ordinances.



The legal trend is pro-aesthetics, yet a few words of caution are in order:  to this

writer’s knowledge, neither Mississippi case law nor current statutes have squarely addressed

the direct control of aesthetics as a “freestanding” object of land use regulation.  The

fundamental statutory authority for zoning, Miss. Code Ann. § 17-1-3, does not list

“appearance” as  a characteristic that can be the subject of zoning regulation (as opposed to

height, number of stories, size, etc.)  Thus, communities must rely on three other sources of

authority to regulate aesthetic quality in its own right:  (1) the inferential intent of zoning

statutes considered as a whole; (2) general police powers; and (3) home rule authority in §

21-17-5 for municipalities and § 19-3-40 for counties.

The law’s growing recognition of aesthetics as a basis for land use regulation is

“back to the future” in some respects.  In 1926, when the Mississippi legislature authorized

the three Gulf Coast counties to enact zoning, it expressly recognized “preservation of the

scenic attraction” as one of its purposes.  1926 Laws Ch. 308, § 9.  In a conceptually related

non-zoning context, the legislature established “the preservation of natural scenic qualities”

as one of the ten major public policies for the Mississippi Coastal Program, which is a

resource management program that applies only to the Gulf Coast counties, and is best

known for its coastal wetlands regulations.  See Miss. Code Ann. § 57-15-6(d)(enacted in

1979).  Mississippi recognizes the legitimacy of regulating land use based on aesthetic and

scenic protection concerns in other statutes as well:
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§ 17-1-3(2) Aesthetic considerations in regulating radio antenna structures

§ 17-17-151(6)(e) Aesthetic and appearance factors in considering permits for
hazardous waste facilities

§ 17-17-229(2)(e) Aesthetic and appearance factors for non-hazardous waste
facilities



������ !��������
�

§ 17-18-15(1)(f) Aesthetic and appearance factors for planning for commercial
hazardous waste facilities; see also § 17-8-39 to the same effect

§ 21-43-105(d) Appearance as a factor in making improvements to business
improvement districts;

§ 39-7-4(g) Returning buildings to the original historic appearance as a
component of a public policy of preserving Mississippi's
historic resources;

§ 49-19-53 Preservation of scenic beauty as a public policy purpose of
sound forestry management practices;

§ 49-25-3 Preservation and enhancement of scenic beauty of lands along
public highways as a basis of regulating junkyards;

§ 49-27-27 Aesthetic value of wetlands as the basis for regulating certain
dredging activities;

§ 51-4-5 Preservation of scenic values as public policy to protect certain
streams and rivers in Mississippi;

§ 53-7-49 Areas that would adversely affect scenic rivers or streams
declared unsuitable for surface mining;

§ 53-9-71 Declares lands with aesthetic value and natural systems to be
unsuitable for surface coal mining operations
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The major developments affecting a community are often undertaken by public

entities.  Traditional notions of state governmental supremacy have insulated state agencies

and the state’s instrumentalities from the control of local government.  However, the

Mississippi Supreme Court has recognized some circumstances under which local

governments can control the actions of these agencies through zoning.

Where the city ordinance required off-street parking proportional to the capacity

of an auditorium was otherwise a valid exercise of police power concerning traffic, a school

district was required to comply with the parking requirement, and the school district’s



statutory authority to determine the location of schools did not relieve it from zoning

requirements for off-street parking for its proposed gymnasium expansion.  Robinson v.

Indianola Mun. Separate School Dist., 467  So.2d 911 (Miss. 1985).

Reasonable local zoning ordinances aimed at public safety and the elimination of

public nuisances can be enforced against a state agency, even though the agency is vested

with some powers regarding construction and selection of building sites.  City of Hattiesburg

v. Region XII Com'n on Mental Health & Retardation, 654 So.2d 516 (Miss. 1995).

Notwithstanding case law favorable to local control over other governmental

entities, there is a gray area in which local control may have to yield to state agency

supremacy.  Two Attorney General opinions address such situations.  No. 96-0630, Opinion

to Jerry Oaks (Miss. Department of Finance and Administration), September 13, 1996

(Mississippi Bureau of Buildings, Grounds, and Real Property Management is not subject

to local regulation); Opinion to Donald Rafferty (Bay St. Louis) September 24, 1991 (local

zoning may reasonably restrict the permissible locations for casinos, but may not prohibit

them in light of the pre-emptive effect of the Gaming Control Act).
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Artfully drafted land use ordinances are rare.  The basis structure of many local

ordinances dates from the mid-1960s. It is often the work product of “cookie cutter”

consultants supported by the U.S. Department of Housing and Urban Development’s

funding for planning programs during the Great Society days of President Lyndon Johnson’s

administration.



Local ordinances are commonly the product of decades of changes grafted on a

basic ordinance with varying degrees of integration and cohesion.  Over time, the result is

a hodgepodge of provisions that drag down the functionality of the whole.  Some of the

problems that develop are:

� Inconsistencies, especially between zoning and subdivision
regulations, or among a variety of related ordinances such as
landscaping and sign ordinances.

� Inconsistencies between development regulations and the rest of a
code of ordinances

� Inconsistencies that evolve between an original ordinance and its
amendments

� Key terms defined one way but used otherwise

� Key terms used but not defined

� Key terms defined but not used

� Key terms used inconsistently

� Lists that do not clearly indicate whether they are exclusive or
inclusive

� Lists that do not clearly indicate whether they are conjunctive or
disjunctive

� Lists that do not clearly indicate whether the items are sufficient or
merely necessary
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Land use regulations seldom age gracefully.  Owing to the complexities of growth

and development, changes in real estate markets, evolving community preferences, and

simple politics, development ordinances are amended frequently.  Many cities – especially

smaller ones – have a tough time keeping up with changes in zoning maps and the text of

zoning ordinances.  The legal consequence is that it is sometimes difficult to determine



6 See http://www.municode.com/resources/code_list.asp?stateID=24 (Last visited August 12, 2008).

exactly what “official” land use regulations really say for lack of a complete cumulative

publication of local ordinances.

A handful of Mississippi cities utilize codification services (generally through the

Municipal Code Corporation), which provides for reasonably up-to-date published codes in

both printed and online versions.  Sixteen Mississippi cities have online codes available

through the Municipal Code Corporation.6
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Although federal programs have supported local land use regulation with

technical assistance and direct funding for the last eight decades, land use controls are

primarily the province of local decision-making.  Federal controls intrude in a few areas,

addressed below.
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The Religious Land Use and  Institutionalized Persons  Act of 2000 (“RLUIPA”),

codified as 42 U.S.C.A. § 2000cc, et seq.  The act subjects  land use regulations  that

substantially  burden the free exercise of religion to a compelling interest test.  To challenge

a regulation, a religious claimant must show that it imposes a substantial burden – something

more than an inconvenience, minimal intrusion, or minor  expense – on his religious

exercise.  The legal burden then shifts to land use officials to show the existence of some

compelling interest – such as a demonstrable need to protect health, safety, or other essential

concern of public welfare.  Land use regulators must also show that  there  are  no less



restrictive means of protecting that compelling interest.

RLUIPA guarantees equal treatment among different faith groups and between

religious and comparable secular institutions.  One clause prevents religious assemblies and

institutions from being treated worse than similar nonreligious assemblies or institutions

(e.g., permitting theaters or other secular assemblies, but barring churches).  Other RLUIPA

provisions prevent zoning officials from totally excluding religious assemblies from the

jurisdiction, or from unreasonably limiting religious assemblies or institutions within a

jurisdiction.
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A considerable body of federal statutory, administrative, and case law has

developed around the “manufactured home” – a term of art that has a specific definition and

regulatory regime at the federal level.  This topic will be addressed in a separate section of

these materials.
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As originally enacted in 1968, the Fair Housing Act (FHA) prohibited

discrimination based on race, color, religion, or national origin.  See 82 Stat. 83.  Proscription

of discrimination based on sex was added in 1974.  See Housing and Community

Development Act of 1974, §808(b), 88 Stat. 729.  In 1988, Congress extended coverage to

persons with handicaps, and also prohibited “familial status” discrimination, i.e.,

discrimination against parents or other custodial persons domiciled with children under the

age of 18.  42 U.S.C. § 3602(k).



Municipalities are “persons” under the FHA, are bound by its provisions, and may

be sued for alleged violations.  U.S. v. City of Black Jack, Mo., 508 F.2d 1179, 1183-1184

(8th Cir. 1974).   Civil actions under the FHA have become a cottage industry in some parts

of the country, owing (at least in part) to the availability of punitive damages and attorney

fee recovery.  42 U.S.C. § 3613(c).

The highly nuanced impact of the FHA on local zoning is beyond the scope of this

presentation.  But in summary, the act makes it unlawful:

� To prohibit the construction of multifamily housing when the effect
is to exclude rental housing opportunities for persons of color.

� To utilize land use policies or actions that treat groups of persons with
disabilities less favorably than groups of non-disabled persons.  An
example would be an ordinance prohibiting group homes for persons
with disabilities from locating in a particular area, while allowing
other groups of unrelated individuals to live together in that area.

� To take action against, or deny a permit, for a home because of the
disability of individuals who live or would live there.  An example
would be denying a building permit for a home because it was
intended to provide housing for persons with mental retardation.

� To refuse to make reasonable accommodations in land use and zoning
policies and procedures where such accommodations may be
necessary to afford persons or groups of persons with disabilities an
equal opportunity to use and enjoy housing.

“Reasonable accommodation” is determined on a case-by-case basis.  If a

requested modification imposes an undue financial or administrative burden on a local

government, or if a modification creates a fundamental alteration in a local government's land

use and zoning scheme, it is not considered “reasonable” under the FHA.

The effect of the act can be quite broad.  Under the FHA, “handicap” has the same



expansive meaning as the term “disability” used in other federal civil rights laws:  individuals

with mental or physical impairments which substantially limit one or more major life

activities.

“Mental or physical impairment” may include conditions such as blindness,

hearing impairment, mobility impairment, HIV infection, mental retardation, alcoholism,

drug addiction, chronic fatigue, learning disability, head injury, and mental illness.  The term

“major life activity” may include seeing, hearing, walking, breathing, performing manual

tasks, caring for oneself, learning, speaking, or working.  The FHA also covers persons who

have a record of such an impairment, or are regarded as having such an impairment.

Current users of illegal controlled substances, persons convicted for illegal

manufacture or distribution of a controlled substance, sex offenders, and juvenile offenders,

are not considered disabled by virtue of that status.  No protection is afforded to individuals

– with or without disabilities – who present a direct threat to the persons or property of

others.  This determination must be made on an individualized basis, not on general

assumptions or speculation about the nature of a disability.

For an illustration of the FHA’s impact local zoning, see City of Edmonds v.

Oxford House, Inc., 514 U.S. 725, 115 S. Ct. 1776, 131 L. Ed. 2d 801 (1995), where the

court blocked a zoning enforcement action against a group home for recovering alcoholics

and drug addicts located in a single-family zone.  Similarly, see Tsombanidis v. West Haven

Fire Dept., 352 F.3d 565 (2nd Cir. 2003).
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The first modern environmental statute was the National Environmental Policy

Act  (“NEPA”).  Its goal is “to promote efforts which will prevent or eliminate damage to the

environment.”  NEPA is not a substantive environmental standard.  Rather, it mandates a

process that deters federal governmental actions from harming the environment. NEPA

requires the identification and evaluation of environmental risks associated with

governmental projects.  If those adverse effects are properly considered, government action

is not constrained by NEPA itself;  other  substantive environmental laws control.

NEPA is limited to “major federal actions significantly affecting the quality of the

human environment.”  Although NEPA applies to governmental actions, it can directly affect

developments traditionally regulated by local land use controls if those developments depend

on road construction, infrastructure improvements or other activities funded with federal

dollars.
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The Endangered Species Act (“ESA”) sets up a two-tiered federal system to

protect plants and animals designated as threatened or endangered under ESA §4.  In many

ways, the ESA is more academic than other environmental  programs.  It has a strong focus

on using the best scientific information available, untempered by considerations of economic

impact and competing policy interests.  Once a “critical habitat” of an endangered species

is identified, ESA is triggered.

The ESA’s first tier is §7, which strictly controls federal government activities,



7 The practical effect of state wetlands regulations is limited to the three-county coastal area under the
Mississippi Coastal Wetlands Protection Act, Miss. Code §49-27-1, et. seq.  However, even under the federal
404 program, the state, through the Mississippi Department of Environmental (“MDEQ”) has to sign off on
the water quality effects of a proposed activity.  Therefore, some measure of state control overlays the federal
wetlands permitting program, even outside of the Gulf Coast.

including activities funded or authorized by a federal agency.  Section 7 affects land

developments involving significant government action; it encompasses all actions that are,

“authorized, funded, or carried out by [an] agency.”  Additionally, federal actions are banned

if they are “likely to jeopardize the continued existence of any endangered or threatened

species or result in the destruction or adverse modification of [critical] habitat.” 

ESA’s second tier has a more direct effect on non-governmental land use.  Section

9 of the ESA applies to governmental and private activities, and prohibits “any person from

taking, selling, [or] exporting . . .  any protected species.” Under the ESA, “taking” has a

specific meaning.  It includes acts which “harass, harm, pursue, hunt, shoot, wound, kill, trap,

capture, or collect” a listed species. In turn, the word “harm” includes “significant habitat

modification or degradation,” a genre of impact that is common in the development of land.

The ESA does not set up a regulatory program in the classical sense of applying

for a permit and getting a “sign off” from a public agency.  However, as a practical matter,

it is an add-on program to any federal regulatory process because of the mandate that federal

activities (including the issuance of permits) comply with the ESA.
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Wetlands are regulated at both the federal and state levels, with the federal

regulatory requirements generally being the most stringent.7



8 72 FR 31825, June 8, 2007.  The original six-month comment period was extended to January 21, 2008
by 72 FR 67304, November 28, 2007.  As of this writing, updated guidance has not been issued.

The Clean Water Act (“CWA”) is the fountainhead of wetlands permitting.

Section 404 of the CWA grants the authority to issue permits allowing the discharge of

dredge or fill materials into the “navigable waters of the United States.”  The U.S. Army

Corps of Engineers (COE) has the primary regulatory role.  EPA maintains veto authority and

provides regulatory guidance. 

The precise meaning of “wetland” has been (and will continue to be) hotly

debated.   Despite extensive litigation, the precise extent of wetlands subject to § 404

jurisdiction remains unclear.  The most recent pronouncement from the U.S. Supreme Court

is found in Rapanos v. United States and Carabell v. United States, 126 S. Ct. 2208 (2006).

Unfortunately, Rapanos provided little definitive guidance because of the sharply divided

court.  The justices issued one plurality opinion, two concurring opinions, and two dissenting

opinions; no single opinion commanded a majority.

In Rapanos, the Court addressed  the extent of wetlands jurisdiction along upland

tributaries to navigable waters.  The Court’s split decision created considerable uncertainty

among regulatory agencies and the general public regarding the extent of jurisdiction under

§ 404 jurisdiction.  As a result, EPA and the COE issued “field guidance” for determining

jurisdiction, pending further public review and comment.8  In summary, that guidance is:

Jurisdiction will be asserted over the following waters:

� Traditional navigable waters

� Wetlands adjacent to traditional navigable waters

� Non-navigable tributaries of traditional navigable waters
that are relatively permanent where the tributaries typically



9 http://www.usace.army.mil/cw/cecwo/reg/cwa_guide/rapanos_guide_memo.pdf (Last visited August
12, 2008.)

flow year-round or have continuous flow at least
seasonally (e.g., typically three months)

� Wetlands that directly abut such tributaries

Jurisdiction over the following waters will be decided based on a
fact-specific analysis to determine whether they have a significant
nexus with a traditional navigable water:

� Non-navigable tributaries that are not relatively permanent

� Wetlands adjacent to non-navigable tributaries that are not
relatively permanent

� Wetlands adjacent to but that do not directly abut a
relatively permanent non-navigable tributary

Generally, jurisdiction will not be asserted over the following
features:

� Swales or erosional features (e.g., gullies, small washes
characterized by low volume, infrequent, or short duration
flow)

� Ditches (including roadside ditches) excavated wholly in
and draining only uplands and that do not carry a relatively
permanent flow of water

Agencies will apply the significant nexus standard as follows:

� A significant nexus analysis will assess the flow
characteristics and functions of the tributary itself and the
functions performed by all wetlands adjacent to the
tributary to determine if they significantly affect the
chemical, physical and biological integrity of downstream
traditional navigable waters

� Significant nexus includes consideration of hydrologic and
ecologic factors

A more detailed presentation of these guidelines is available on the Internet.9

The COE realized easily on that regulation of every project impacting wetlands



10 72 FR 11092, March 12, 2007.

was an administrative impossibility.  In response, the COE issued nationwide general permits

(“NWP”) and hundreds of regional and local “general permits” – essentially broad

authorizations that allow wetlands impacts under limited circumstances without a full-blown

permitting process.

Last year, the COE updated and reissued its NWPs, now numbering 49.10  Most

of the NWPs do not directly impact uses traditionally regulated by local land use ordinance,

but two NWPs are worth noting:

NWP #29, Residential Developments. Discharges of dredged or fill
material into non tidal waters of the United States for the construction
or expansion of a single residence, a multiple unit residential
development, or a residential subdivision. This NWP authorizes the
construction of building foundations and building pads and attendant
features that are necessary for the use of the residence or residential
development. Attendant features may include but are not limited to
roads, parking lots, garages, yards, utility lines, storm water
management facilities, septic fields, and recreation facilities such as
playgrounds, playing fields, and golf courses (provided the golf course
is an integral part of the residential development).  The discharge must
not cause the loss of greater than ½ acre of non tidal waters of the
United States, including the loss of no more than 300 linear feet of
stream bed, unless for intermittent and ephemeral stream beds this 300
linear foot limit is waived in writing by the district engineer. This
NWP does not authorize discharges into non tidal wetlands adjacent
to tidal waters.

NWP #39, Commercial and Institutional Developments.
Discharges of dredged or fill material into non tidal waters of the
United States for the construction or expansion of commercial and
institutional building foundations and building pads and attendant
features that are necessary for the use and maintenance of the
structures. Attendant features may include, but are not limited to,
roads, parking lots, garages, yards, utility lines, storm water
management facilities, and recreation facilities such as playgrounds



and playing fields. Examples of commercial developments include
retail stores, industrial facilities, restaurants, business parks, and
shopping centers. Examples of institutional developments include
schools, fire stations, government office buildings, judicial buildings,
public works buildings, libraries, hospitals, and places of worship.
The construction of new golf courses, new ski areas, or oil and gas
wells is not authorized by this NWP.  The discharge must not cause
the loss of greater than ½ acre of non tidal waters of the United States,
including the loss of no more than 300 linear feet of stream bed,
unless for intermittent and ephemeral stream beds this 300 linear foot
limit is waived in writing by the district engineer. This NWP does not
authorize discharges into non tidal wetlands adjacent to tidal waters.
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The slang term “Superfund” refers to the Comprehensive Environmental

Response, Compensation and Liability Act (“CERCLA”).  It is a powerful act that assigns

liability for hazardous substance cleanup costs.  Liable parties include: (1) all current owners

and operators of the facility; (2) past owners and operators of the facility at the time a release

occurred; (3) those arranging for disposal of their hazardous substances at the facility; and

(4) transporters of hazardous substances who select the disposal site. CERCLA establishes

a private cause of action for cost recovery.

CERCLA liability has a profound effect on property transactions, particularly in

industrial and urban areas.  The high costs of environmental cleanup has forced many

risk-averse developers to shun property if any environmental contamination is possible.  The

unintended consequence is to depress the market for redeveloping urban properties.  In

effect, CERCLA became a force driving development toward open space and “greenfields”

where the risk of encountering historic contamination was minimized; urban redevelopment

investments were discouraged. This dilemma has promoted a series of reforms and initiatives



designed to encourage the redevelopment of “brownfields.”

The challenge of returning brownfields to commerce is exacerbated by strict

environmental regulations.  Federal and state agencies generally recognize this, and have

attempted to ameliorate regulatory and financial obstacles to facilitate brownfield

redevelopment.  EPA has made an effort to remove sites from the National Priorities and

CERCLIS lists.  It has also started issuing “no further interest statements” for delisted

parcels.  These steps are designed to remove developer’s fear of federal enforcement of

CERCLA liability, thus encouraging redevelopment.
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Local governments have wide discretion to enact ordinances.  Beyond

constitutional limitations on uncompensated takings and due process (which land use

regulations in Mississippi seldom approach), the regulatory running room available to local

communities is limited by statute in only a few instances.  For example, Miss. Code § 17-1-

39 prohibits a blanket exclusion of manufactured homes from a community.  Agricultural use

structures are cordoned off from zoning regulations under § 17-1-3.  Section 49-23-17(2)

requires local governments to compensate owners for mandatory removals of billboards, and

declares that an amortization period does not suffice for compensation.

The “home rule” powers under Miss. Code Ann. § 21-17-5(1) (municipalities) and

§ 19-3-40 (counties) underscore the creative flexibility available in Mississippi to suppress

the bad and promote the good in land use decisions.  Although local home rule has been on

the books for over two decades, it remains largely underutilized, and courts have had few

opportunities to probe its full scope.



Nonetheless, some boundaries have been set.  A few years ago, the Mississippi

Supreme Court considered a new comprehensive plan adopted by Ocean Springs which

included a series of development impact fee ordinances, each aimed at supporting a specific

public service or infrastructure type.  Development interests opposed the measures in droves.

Twenty-five plaintiffs challenged the ordinances in a case eventually reported as Ocean

Springs v. Homebuilders Assn, 932 So.2d 44 (Miss. 2006).  The Supreme Court struck down

the impact fees, and specifically found that the home rule provision of § 21-17-5(1) did not

extend that far.  The court held that the impact fees were taxes (albeit with a different name),

and that as such, the authority to impose impact fees was excluded from home rule powers

by virtue of Miss. Code Ann. § 21-17-5(2)(a).


